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Englishwoman in England without first obtaining the consent of his
only surviving parent as required by Article 148 of the French code.
This article amounted to an express prohibition against the marriage of
an infant without consent. The husband obtained an annulment of this
marriage in a French court on the ground of want of consent. The wife
subsequently went through a ceremony of marriage in England with a
domiciled Englishman. In the present action, the latter petitioned for a
decree of nullity on the ground that at the time of the ceremony the
respondent was still married to the Frenchman.

The factual situation, therefore, raised the question of the
validity of the French marriage. There were two connecting
factors: the husband was domiciled in France; the marriage
was solemnized in England. Guided by these factors, English
private international law indicated two rules:

First^ the essential validity of the marriage, including the capacity of
the husband, must be governed by French law.

Secondly, the formal validity of the marriage ceremony must be
tested by English law.

The sphere of control of French law was confined to the
essential validity of the union. It followed, therefore, that if the
purpose of article 148 was to incapacitate the husband from
matrimony unless he complied with its provisions, it affected
the essential validity of any marriage that he might contract and
should be granted extra-territorial recognition.

So far all is straightforward. Moreover, there is no difficulty Foreign
if both English and French law agree upon the juridical nature f^nm"
of the consent rule and therefore upon its sphere of application, Btniedinhi
Complications arise, however, when the true nature of the rule
is"doubtful. The difficulty then is to discover the reasoning
upon which a solution must be reached. Is, for instance, the
French classification to be followed blindly? Again, is the
English view of an analogous rule in the internal law of Eng-
land, presuming that one exists, to be adopted ? Neither alterna-
tive is satisfactory. The rational method is for the English
judge to examine the" rule in its foreign setting, in order to
ascertain its intended scope, the policy by which it has been
dictated and the part that it is designed to play by the French
legislature. As one learned writer has said:

*In order to characterize the requirements of French law, the Eng-
lish court must examine the concrete provisions of the French law of
marriage, not merely the relevant provisions as to parental consent or
other alleged grounds of invalidity dissociated or isolated from their